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(b) Requests for waivers under para-
graph (a) of this subsection must be
prepared by the contracting officer as
prescribed in FAR 30.201-5(e) and sub-
mitted to the HCA.

PART 2931—CONTRACT COST
PRINCIPLES AND PROCEDURES

Subpart 2931.1—Applicability
Sec.
2931.101 Objectives.
AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 69 FR 22991, Apr. 27, 2004, unless
otherwise noted.

Subpart 2931.1—Applicability

2931.101 Objectives.

Individual and class deviations from
cost principles in FAR part 31 must be
processed as prescribed in DOLAR sub-
part 2901.4.

[69 FR 22991, Apr. 27, 2004]

PART 2932—CONTRACT
FINANCING

Subpart 2932.4—Advance Payments for
Non-Commercial ltems

Sec.
2932.402 General.
2932.407 Interest.

Subpart 2932.7—Contract Funding.

2932.703 Contract funding requirements.
AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 69 FR 22991, Apr. 27, 2004, unless
otherwise noted.

Subpart 2932.4—Advance Pay-
ments for Non-Commercial
ltems

2932.402 General.

The HCA is authorized to approve de-
terminations and findings as well as
contract terms for advance payments.
The contracting officer must submit a
recommendation for approval or dis-
approval of the contractor’s request to
the HCA.
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2932.407 Interest.

The HCA may authorize advance pay-
ments without interest pursuant to
FAR 32.407.

Subpart 2932.7—Contract Funding

2932.703 Contract funding require-
ments.

(a) Except in unusual circumstances,
the contracting office may not issue
solicitations until an approved pro-
curement request (PR), containing a
certification that funds are available,
has been received. However, the con-
tracting office may take all necessary
actions up to the point of contract ob-
ligation before receipt of the PR certi-
fying that funds are available when:

(1) The Assistant Secretaries, Inspec-
tor General, Bureau Chief, Deputy
Under Secretary, Solicitor of Labor,
Commissioner, or Director of the Wom-
en’s Bureau certifies that such action
is necessary to meet critical program
schedules for their program area;

(2) The Budget Officer certifies that
program authority has been issued and
funds to cover the acquisition will be
available before the date set for receipt
of proposals;

(3) The solicitation includes the
clause at FAR 52.232-18, Availability of
Funds.

(b) The contracting office may not
open bids/close solicitations until a PR,
either planning or final, has been re-
ceived that contains a certification of
fund availability. Only the project or
program official with the authority to
commit funds from the agency that ini-
tiated the PR may make that written
certification.

(c) The project or program office that
initiated the PR is responsible for ob-
taining required certifications.

PART 2933—PROTESTS, DISPUTES,
AND APPEALS
Subpart 2933.1—Protests

Sec.

2933.102 General.

2933.103 Protests to the agency.
2933.104 Protests to GAO.

Subpart 2933.2—Disputes And Appeals
2933.203 Applicability.



2933.102

2933.209 Suspected fraudulent claims.

2933.211 Contracting officer’s decision.

2933.212 Contracting officer’s duties upon
appeal.

2933.213 Obligation to continue perform-
ance.

2933.270 Department of Labor Board of Con-
tract Appeals.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c);
E.O. 12979, 60 FR 55171, 3 CFR, 1995 Comp., b.
417.

SOURCE: 69 FR 22991, Apr. 27, 2004, unless
otherwise noted.

Subpart 2933.1—Protests

2933.102

(a) The Division of Acquisition Man-
agement Services, 200 Constitution
Ave., NW., S-1513 B, Washington, DC
20210-0001, telephone (202) 693-7285, fac-
simile (202) 693-7290 (or the Office act-
ing in that capacity), is responsible for
coordinating procurement protests
filed with the General Accounting Of-
fice.

(b) The authority of the Assistant
Secretary for Administration and Man-
agement under FAR 33.102(b) to deter-
mine that a solicitation, proposed
award, or award does not comply with
the requirements of law or regulation
may be delegated to the HCA.

General.

2933.103 Protests to the agency.

(a) In accordance with Executive
Order 12979, the following procedures
apply to agency protests:

(1) The filing time frames in FAR
33.103(e) apply to agency protests. An
agency protest is filed when the protest
complaint is received at the location
the solicitation designates for serving
protests; or if none is designated, when
filed with a contracting officer or HCA.

(2) An interested party filing an
agency protest may request either that
the contracting officer or the Agency
Protest Official decide the protest. The
“Agency Protest Official” is an indi-
vidual above the level of the con-
tracting officer and designated by the
Assistant Secretary for Administration
and Management, such as the Competi-
tion Advocate. The deciding official,
whether a contracting officer or Agen-
cy Protest Official, must work in con-
sultation with the Office of the Solic-
itor to resolve the protest.
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(3) In addition to the information re-
quired by FAR 33.103(d)(2), the protest
must:

(i) Indicate that it is a protest to the
agency;

(ii) Be contemporaneously filed with
the contracting officer;

(iii) State whether the protestor
chooses to have the contracting officer
or the Agency Protest Official decide
the protest. If the protest is silent on
this matter, the contracting officer
will decide the protest.

(b) ““Interested Party’ means an ac-
tual or prospective offeror whose direct
economic interest would be affected by
the award of a contract or by the fail-
ure to award a contract.

(c) If the Agency Protest Official is
chosen by the protestor to decide the
protest, this is an alternative to a deci-
sion by the contracting officer, not an
appeal. The Agency Protest Official
will not consider appeals from a con-
tracting officer’s decision on an agency
protest.

(d) The deciding official should con-
sider conducting a scheduling con-
ference with the protestor within five
(5) days after the protest is filed. The
scheduling conference will establish
deadlines for written arguments in sup-
port of the agency protest and for
agency officials to present information
in response to the protest issues. Alter-
native Dispute Resolution techniques
will be considered if determined appro-
priate by the deciding official.

(e) Oral conferences may take place
either by telephone or in person. Other
parties may attend at the discretion of
the deciding official.

(f) Apart from its protest document,
the protestor will be given only one op-
portunity to support or explain in writ-
ing the substance of its protest. De-
partment of Labor procedures do not
provide for any discovery. The deciding
official has discretion to request addi-
tional information from either the
agency or the protestor. However, the
deciding official will normally decide
protests on the basis of information
provided by the protestor and the agen-
cy.

(g) The preferred practice is to re-
solve protests through informal oral
discussion.
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(h) An interested party may rep-
resent itself or be represented by legal
counsel. The Department of Labor will
not reimburse the protester for any
legal fees or costs related to the agency
protest.

(i) If an agency protest is received be-
fore contract award, the contracting
officer may only make award if the
HCA makes a determination to proceed
under FAR 33.103(f)(1). Similarly, if an
agency protest is filed within ten (10)
days after award, or within five (5)
days of the offer of a debriefing re-
quired by FAR 15.505 or 15.506, which-
ever is later, the contracting officer
must suspend performance of the con-
tract unless the HCA makes a deter-
mination to proceed under FAR
33.103(f)(3). Any stay of award or sus-
pension of performance remains in ef-
fect until the protest is decided, dis-
missed, or withdrawn.

(j) The deciding official must make a
best effort to issue a decision on the
protest within twenty (20) days after
the filing date. The decision may be
oral or written, dependent upon advice
of legal counsel.

(k) The deciding official must send a
confirming letter within three (3) days
after the decision using a means that
provides evidence of receipt. The con-
firming letter must include the fol-
lowing information:

(1) State whether the protest was de-
nied, sustained or dismissed.

(2) Indicate the date the decision was
provided.

(3) If the deciding official sustains
the protest, relief may consist of any of
the following:

(i) Recommendation that the con-
tract be terminated for convenience or
cause, or that the solicitation be can-
celed.

(ii) Recompeting the requirement
from the beginning of the solicitation
or from the last round of negotiations.

(iii) Amending the solicitation.

(iv) Refraining from exercising con-
tract options.

(v) Awarding a contract consistent
with statute, regulation, and the terms
of the solicitation.

(vi) Other action that the deciding of-
ficial determines is appropriate.

(1) If the deciding official sustains a
protest, then within 30 days after re-
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2933.104

ceiving the official’s recommendations
for relief, the contracting officer must
either:

(1) Fully implement
ommended relief; or

(2) Notify the deciding official, if the
contracting officer was not the decid-
ing official, in writing, if any rec-
ommendations have not been imple-
mented and explain why.

(m) If the protest is denied, and con-
tract performance has been suspended
under paragraph (i) of this section, the
contracting officer will not lift such
suspension until five (b) days after the
protest decision has been issued, to
allow the protester to file a protest
with the General Accounting Office,
unless the HCA makes a new finding
under FAR 33.103(f)(3). The contracting
officer shall consider allowing such
suspension to remain in effect pending
the resolution of any GAO proceeding.

(n) Proceedings on an agency protest
may be dismissed or stayed if a protest
on the same or similar basis is filed
with a protest forum outside of the De-
partment of Labor.

the rec-

2933.104 Protests to GAO.

(a) General procedures. The HCA has
the responsibility to prepare and pro-
vide to the General Accounting Office
(GAO) the agency report with the in-
formation required by FAR 33.104(a).
The agency report must be coordinated
with the Office of the Solicitor before
the report is signed and sent to the
GAO.

(b) Protests before award. The author-
ity of the HCA under FAR 33.104(b) to
authorize a contract award when the
agency has received notice from the
GAO of a protest filed directly with the
GAO is nondelegable. The HCA has the
responsibility to prepare and provide to
the GAO the written finding with the
information required by FAR
33.104(b)(1). The written finding must
be coordinated with Office of the Solic-
itor before the HCA affirms its ap-
proval by signing the written finding
and sending it to the GAO. Copies of
the signed written finding and the
signed written notice to the GAO must
be provided to the Senior Procurement
Executive within two (2) working days
after they are sent to the GAO.



2933.203

(c) Protests after award. The authority
of the HCA under FAR 33.104(c) to au-
thorize contract performance when the
agency has received notice from the
GAO of a protest filed directly with the
GAO is nondelegable. The HCA has the
responsibility to prepare and provide to
the GAO the written finding with the
information required by FAR
33.104(c)(2). The written finding must
be coordinated with the Office of the
Solicitor before the notice is signed by
the HCA and sent to the GAO.

(d) Notice to the GAO. The authority
of the HCA under FAR 33.104(g), to re-
port to the GAO the failure to fully im-
plement the GAO recommendations
with respect to a solicitation for a con-
tract or an award or a proposed award
of a contract within 60 days of receiv-
ing the GAO recommendations, is non-
delegable. The written notice must be
coordinated with the Office of the So-
licitor before the notice is signed by
the HCA and sent to the GAO. A copy
of all notices to the GAO submitted in
accordance with FAR 33.104(g) must be
provided to the Senior Procurement
Executive within (two) working days
after they are sent to the GAO.

Subpart 2933.2—Disputes and
Appeals

2933.203 Applicability.

The authority of the Agency Head to
determine that the application of the
Contract Disputes Act of 1978 to any
contract with a foreign government or
agency of that government, or an
international organization or a sub-
sidiary body of that organization,
would not be in the public interest is
delegated to the HCA.

2933.209 Suspected fraudulent claims.

The contracting officer must refer all
matters relating to suspected fraudu-
lent claims by a contractor under the
conditions in FAR 33.209 to the Office
of the Inspector General for further ac-
tion or investigation.

2933.211 Contracting officer’s decision.

The written decision required by
FAR 33.211(a)(4) must include, in the
paragraph listed under FAR
33.211(a)(4)(v), specific reference to the
Department of Labor Board of Contract
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Appeals (LBCA), 800 K Street, NW,
Suite 400 North, Washington, DC 20001-
8002.

2933.212 Contracting officer’s duties
upon appeal.

(a) When a notice of appeal has been
received, the contracting officer must
endorse on the appeal the date of mail-
ing (or the date of receipt if the notice
was not mailed). The contracting offi-
cer must also notify the Solicitor of
Labor of the appeal.

(b) The contracting officer should
prepare and transmit the administra-
tive file for the Office of the Solicitor
and assist with the appeal.

2933.213 Obligation to continue per-
formance.

The contracting officer must include
the clause at FAR 52.233-1, Disputes
(Alternate I), in contracts where con-
tinued performance is necessary pend-
ing resolution of any claim arising
under or relating to the contract.

2933.270 Department of Labor Board
of Contract Appeals.

(a) The Department of Labor Board
of Contract Appeals (LBCA) is author-
ized by the Secretary to consider and
determine appeals from decisions of
contracting officers arising under a
contract, or relating to a contract,
made by the Department or any other
executive agency when such agency or
the Administrator of the Office of Fed-
eral Procurement Policy has des-
ignated the LBCA to decide the appeal.

(b) The LBCA rules of procedure are
contained in 41 CFR part 29-60.104, ap-
pearing in the July 1, 1983, edition of 41
CFR, subtitle A, chapters 19-100.

PARTS 2934-2935 [RESERVED]

PART 2936—CONSTRUCTION AND
ARCHITECT—ENGINEER CON-
TRACTS

Subpart 2936.2—Special Aspects of
Contracting for Construction

Sec.

2936.201 Evaluation of contractor perform-
ance.

2936.209 Construction contracts with archi-
tect-engineer firms.
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